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The types of property rights which are protected by the guarantee of due process are varied and may take many forms.! The 
guarantee refers to the right to acquire and possess the absolute and unqualified title to every species of property recognized 


by law with all the rights incidental thereto.” It relates not only to those tangible things of which one may be the owner but to 


everything which he or she may have of an exchangeable value.’ The 14th Amendment's protection of "property" does not only 
safeguard the rights of undisputed ownership but also extends protection to any significant property interest, including statutory 


entitlements.* No question of real? and personal® property. However, the property interests protected by procedural due process 
extend well beyond actual ownership of real estate, chattels, or money,’ and it is when the question arises with respect to the 


less tangible forms of property that an inquiry as to what is property must be made.® 
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To constitute a violation of the provision against depriving any person of his or her property without due process of law, it should 
appear that such person has a property interest in the particular thing of which he or she is alleged to have been deprived.” It is 


only a vested right which cannot be taken away except by due process of law. 10 To havea property interest in a benefit protected 
by procedural due process, a person must have more than an abstract need or desire for it, and he or she must have more than 


a unilateral expectation of it; in short, he or she must have a legitimate claim of entitlement to it.!! Procedural requirements 
ordinarily do not transform a unilateral expectation into a protected due process property interest in a government benefit; only 
if procedural requirements amount to a significant substantive restriction on decision-making do they give rise to a protected 


property interest. 12 


Observation: 


Just as a state may create a property interest that is entitled to constitutional protection, the state has power to condition a permanent 


retention of that property right on the performance of reasonable conditions that indicate a present intention to retain interest. !? 





It has been held, though there is also some authority to the contrary, that a public office is not property within the meaning of the 


federal constitutional provision against deprivation of property without due process of law. Š However, reputation alone, apart 
from some more tangible interests such as employment, is not "property" by itself sufficient to invoke the procedural protection 


of the Due Process Clause. 1’ Likewise, there are certain things which a person may own but in which there are no property 
rights recognized by the Constitution. 16 The constitutional protection of property rights is not to be unduly extended to tenuous 


interests that may vanish even without legal interference. u 


Certain privileges as to which a qualified right of property may be recognized are inherently subject to legislative regulation and 
no such vested right in them exists as will prevent the legislature from withdrawing such privileges from those who previously 


enjoyed them. !8 Licenses and permits generally are not considered property in any constitutional sense.” Accordingly, the 
revocation of such qualified rights does not amount to a deprivation of property without due process of law.’ The separate 
character of property acquired during marriage by gift, devise, or descent is constitutional in nature, however.”! Generalized 


environmental concerns do not constitute property or liberty interests requiring the protection of the Due Process Clause.” 


However, statutory entitlement to receipt of an educational assistance allowance under a federal statute does constitute a 
"property right" protected by the Due Process Clause.”* The right of a creditor to collect a garnishment is "a significant property 
interest" protected by the Due Process Clause of the 14th Amendment. Likewise, the right to practice law is a valuable property 
right which can be denied only by due process of law. 
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2 Ex parte Quarg, 149 Cal. 79, 84 P. 766 (1906); Herlihy v. Donohue, 52 Mont. 601, 161 P. 164 (1916); Hall 


v. State, 100 Neb. 84, 158 N.W. 362 (1916). 


WESTLAW 


§ 633. Types of property in context of constitutionally..., 16B Am. Jur. 2d... 


10 


11 


12 
13 
14 
15 
16 


17 


18 


19 
20 


21 


22 


23 
24 


Board of Education of Normal School Dist. v. Blodgett, 155 Ill. 441, 40 N.E. 1025 (1895); Harbison v. 
Knoxville Iron Co., 103 Tenn. 421, 53 S.W. 955 (1899), aff'd, 183 U.S. 13, 22 S. Ct. 1, 46 L. Ed. 55 (1901). 
A bank account is a form of property for purposes of the Due Process Clause of the U.S. Const. Amend. 
XIV. North Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601, 95 S. Ct. 719, 42 L. Ed. 2d 751 (1975). 
Fuentes v. Shevin, 407 U.S. 67, 92 S. Ct. 1983, 32 L. Ed. 2d 556, 10 U.C.C. Rep. Serv. 913 (1972). 

Mott v. U.S., 283 U.S. 747, 51 S. Ct. 642, 75 L. Ed. 1385 (1931); Jacobsen v. Superior Court of Sonoma 
County, Department No. 2, 192 Cal. 319, 219 P. 986, 29 A.L.R. 1399 (1923); Murrison v. Fenstermacher, 
166 Kan. 568, 203 P.2d 160, 7 A.L.R.2d 1360 (1949); Todd v. Board of Educational Lands and Funds of 
Neb., 154 Neb. 606, 48 N.W.2d 706 (1951). 

Lynch v. U.S., 292 U.S. 571, 54 S. Ct. 840, 78 L. Ed. 1434 (1934); Frost v. Corporation Commission, 278 
U.S. 515, 49 S. Ct. 235, 73 L. Ed. 483 (1929); Superior Water, Light & Power Co. v. City of Superior, 263 
U.S. 125, 44 S. Ct. 82, 68 L. Ed. 204 (1923); Security-First Nat Bank of Los Angeles v. Rindge Land & 
Navigation Co, 85 F.2d 557, 107 A.L.R. 1240 (C.C.A. 9th Cir. 1936). 

As to a vested right of action as property, see § 738. 

As to judgments and rights acquired thereby as property, see § 645. 

Board of Regents of State Colleges v. Roth, 408 U.S. 564, 92 S. Ct. 2701, 33 L. Ed. 2d 548 (1972); City of 
Akron v. Chapman, 160 Ohio St. 382, 52 Ohio Op. 242, 116 N.E.2d 697, 42 A.L.R.2d 1140 (1953). 
Kenner v. Kenner, 139 Tenn. 211,201 S.W. 779 (1918) (the right of custody of a child, aside from the child's 
ability or inability to perform services, has been held not to be a right of property). 

The expectation of a veteran that he would be furnished domiciliary care and vocational training benefits at 
specific VA facilities did not constitute a "property" interest, so that he could be relocated without a hearing. 
Moore v. Johnson, 582 F.2d 1228 (9th Cir. 1978). 

City of New Orleans v. New Orleans Waterworks Co., 142 U.S. 79, 12 S. Ct. 142, 35 L. Ed. 943 (1891); 
City of Birmingham v. Graffeo, 551 So. 2d 357 (Ala. 1989) (a city council seat is not property); McCarter 
v. Hudson County Water Co., 70 N.J. Eq. 695, 65 A. 489 (Ct. Err. & App. 1906). 

Merritt v. Ash Grove Lime & Portland Cement Co., 136 Neb. 52, 285 N.W. 97 (1939); Crump v. Guyer, 
1916 OK 254, 60 Okla. 222, 157 P. 321, 2 A.L.R. 331 (1916). 

The word "property" as used in the Due Process Clause refers to vested rights, and there is no reference 
to mere concessions or privileges which may be bestowed or withheld at will. Senior Citizens League v. 
Department of Social Sec. of Wash., 38 Wash. 2d 142, 228 P.2d 478 (1951). 

Board of Regents of State Colleges v. Roth, 408 U.S. 564, 92 S. Ct. 2701, 33 L. Ed. 2d 548 (1972); Santos 
v. City of Fall River, 942 F. Supp. 2d 178 (D. Mass. 2013); Gonzales v. City of Albuquerque, 849 F. Supp. 
2d 1123 (D.N.M. 2011), aff'd, 701 F.3d 1267 (10th Cir. 2012). 

Burch v. Smathers, 990 F. Supp. 2d 1063 (D. Idaho 2014). 

Texaco, Inc. v. Short, 454 U.S. 516, 102 S. Ct. 781, 70 L. Ed. 2d 738 (1982). 

Am. Jur. 2d, Public Officers and Employees § 13. 

Paul v. Davis, 424 U.S. 693, 96 S. Ct. 1155, 47 L. Ed. 2d 405 (1976). 

Burke, on Behalf and for Benefit of Local Cincinnati of Communist Labor Party v. American Legion of 
Ohio, Robert E. Bentley Post, No. 50, 14 Ohio App. 243, 1921 WL 1301 (1st Dist. Hamilton County 1921). 
Addiss v. Selig, 147 Misc. 731, 264 N.Y.S. 816 (Sup 1933), aff'd, 240 A.D. 829, 266 N.Y.S. 1008 (1st Dep't 
1933), rev'd on other grounds, 264 N.Y. 274, 190 N.E. 490, 92 A.L.R. 1384 (1934). 

District of Columbia v. R.P. Andrews Paper Co., 256 U.S. 582, 41 S. Ct. 545, 65 L. Ed. 1103 (1921); Doyle 
v. Kahl, 242 Iowa 153, 46 N.W.2d 52 (1951). 

Am. Jur. 2d, Licenses and Permits § 2. 

State v. Durein, 70 Kan. 1, 78 P. 152 (1904), on reh'g, 70 Kan. 13, 80 P. 987 (1905) and aff'd, 208 U.S. 613, 
28 S. Ct. 567, 52 L. Ed. 645 (1908). 

Walton v. Johnson, 879 S.W.2d 942 (Tex. App. Tyler 1994), writ denied, (Nov. 17, 1994). 

Testators have a constitutional right to be free from unreasonable legislative restraint upon their right to 
devise property. Buskey v. Town of Hanover, 133 N.H. 318, 577 A.2d 406 (1990). 

Izaak Walton League of America v. Marsh, 655 F.2d 346, 67 A.L.R. Fed. 1 (D.C. Cir. 1981). 

Devine v. Cleland, 616 F.2d 1080 (9th Cir. 1980). 

Cottrell v. Public Finance Corp., 163 W. Va. 310, 256 S.E.2d 575 (1979). 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3 


§ 633. Types of property in context of constitutionally..., 16B Am. Jur. 2d... 





25 Reese v. Board of Com'rs of Alabama State Bar, 379 So. 2d 564 (Ala. 1980). 
As to due process requirements of attorney disciplinary proceedings, see Am. Jur. 2d, Attorneys at Law § 
105. 
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